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Abstract: 

The European Union's Direc�ve 2023/1791 EED is a cri�cal step in the European Union's trajectory 
towards climate neutrality by 2050, ins�tu�ng enforceable Green Public Procurement criteria. This 
ar�cle delves into the Direc�ve's implementa�on complexi�es, scru�nising its poten�al to navigate 
the EU energy policy evolu�on and foster sustainability in public procurement. Notably, Ar�cle 7 and 
Annex IV of the Direc�ve demonstrate a clear shi� by manda�ng high energy efficiency performance 
standards across various sectors, signifying a move from discre�onary to compulsory Green Public 
Procurement criteria. Despite its robust policy stance, the Direc�ve faces prac�cal impediments, 
including diverse Member States compliance levels and the need to balance regulatory direc�ves with 
market dynamics. While the Direc�ve aims to posi�on public authori�es at the forefront of sustainable 
procurement, catalysing market transforma�on, it walks a delicate line between legisla�ve ambi�on 
and ac�onable enforcement. The variability in economic and technological capaci�es among Member 
States could hinder uniform applica�on. By introducing a framework that allows for enforceable, 
adap�ve, and technology-sensi�ve specifica�ons, the Direc�ve could bridge the gap between policy 
and prac�ce, op�mising its impact on energy consump�on and environmental sustainability. However, 
addressing poten�al ambigui�es in interpreta�on, the economic burden on public en��es, and 
ins�tu�onal iner�a remains cri�cal for its rigorous and effec�ve implementa�on. This ar�cle provides 
a comprehensive analysis of Direc�ve 2023/1791, situa�ng it within the EU's broader energy policy 
framework, and cri�cally evaluates its poten�al to change the Union's approach to energy efficiency 
and Green Public Procurement. 
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Introduc�on 

The dynamic evolu�on of the European Union's (EU) energy efficiency policy has been influenced by a 
combina�on of historical challenges, market responses, and legisla�ve interven�ons. Among these 
historical challenges are pivotal moments such as the oil embargo of the 1970s and the global 
recession of 2008. These events, alongside recognised market failures, have underscored the 
importance of addressing energy efficiency not just as an economic concern but also as a strategic and 
environmental impera�ve. 

Energy efficiency, in essence, is about using less energy input to achieve the same or an improved level 
of output or service. In the context of buildings, this translates to maintaining or enhancing comfort 
levels, func�onality, and safety while reducing the energy consumed. The pursuit of energy efficiency 
in buildings is crucial for many reasons. From an economic standpoint, it reduces opera�onal costs 
and enhances energy security by decreasing reliance on external energy sources (EPSR, 2020; 
Gerarden et al., 2017; Mata Pérez et al., 2019). Environmentally, improved efficiency mi�gates 
greenhouse gas emissions and contributes to climate change mi�ga�on efforts (COMBI, 2018). 
Socially, it can alleviate energy poverty, improve living condi�ons, and generate employment 
opportuni�es in the energy services sector (Ürge-Vorsatz et al., 2016). 

Public buildings, in par�cular, play a pivotal role in the energy efficiency landscape. As significant 
energy consumers and highly visible community fixtures, they offer substan�al poten�al for efficiency 
improvements and serve as influen�al demonstrators for the wider building stock. However, realising 
this poten�al is hindered by a complex web of market failures. Firstly, a salient market failure impedes 
the realisa�on of these benefits: the 'energy efficiency gap'—the divergence between current energy 
efficiency levels and their economically viable poten�al (Backlund et al., 2012; Gerarden et al., 2017; 
Gillingham et al., 2009; Jaffe and Stavins, 1994). This gap signifies an ac�onable misalloca�on of 
resources, underscoring the need for regulatory interven�on to redirect market trajectories toward 
op�mal societal outcomes (Sanchez Graells, 2014). Secondly, informa�on asymmetries and split 
incen�ves between building owners, managers, and occupants obscure the benefits of efficiency 
investments and deter ac�on (Altwies and Nemet, 2013; Gillingham et al., 2009). Thirdly, the public 
good nature of many efficiency measures in public buildings dilutes individual incen�ves to invest, as 
benefits are dispersed across taxpayers (McFarlane et al., 2021). Finally, and most cri�cally, the 
nega�ve externali�es of energy use, such as carbon emissions and air pollu�on, are not adequately 
priced, leading to an undervalua�on of efficiency (Au�ammer, 2018; Levesque et al., 2021).  

Addressing this energy efficiency gap necessitates mul�faceted interven�ons. The EU confronts energy 
security challenges stemming from reliance on external energy sources and grapples with externali�es 
like the under-pricing of environmental impacts (EPSR, 2020; Gerarden et al., 2017; Mata Pérez et al., 
2019). Simultaneously, it recognises the expansive impact of energy efficiency, from 
macroeconomic vitality and air quality enhancement to job crea�on and, cri�cally, climate change 
mi�ga�on (COMBI, 2018). Governments can bridge informa�on gaps by manda�ng energy audits, 
performance disclosure, and benchmarking for public buildings (Kontokosta et al., 2020a, 2020b; 
Yilmazoglu, 2017). They can correct split incen�ves through innova�ve financing mechanisms and 
procurement policies priori�sing lifecycle costs over upfront expenses (Ahlrichs et al., 2020; Charlier, 
2015; Economidou et al., 2023). Most importantly, they can internalise environmental externali�es 
through carbon pricing, stricter building codes, and leadership by example in their own building 
stock (Enker and Morrison, 2020; Freire-González, 2020; Levesque et al., 2021). However, striking 
the right balance between regulatory measures and market mechanisms is delicate, as excessive 
interven�on may risk further market distor�on (Sanchez Graells, 2014). 



In response to these challenges, central to the EU's strategy is the Energy Efficiency Direc�ve 
2023/1791 (herea�er EED 2023 or Direc�ve) (EP and CEU, 2023). Designed to propel the EU toward 
climate neutrality by 2050, the Direc�ve underscores the inadequacy of previous measures in 
achieving desired energy consump�on reduc�ons. Recent reports for 2023 reveal a troubling trend: 
only 16 EU countries met the deadline to submit updated Na�onal Energy and Climate Plans (NECPs) 
to the European Commission for the period leading to 2030, and astonishingly, none fully adhere to 
the latest energy efficiency benchmarks (The Coali�on for Energy Savings, 2023). Specifically, the 
Direc�ve mandates Member States (MS) to curtail their energy consump�on by a minimum of 11.7% 
by 2030 (Art 4), coupled with an annual reduc�on target of 1.5% in final energy consump�on from 
2024 to 2030. Highligh�ng the public sector's leadership (Art 5, pr1), the Direc�ve posi�ons public 
authori�es not just as regulatory en��es but as influen�al market par�cipants.  

In this context, strategic state procurement—beyond its fiscal role—serves as a catalyst for innova�on. 
As Perez asserts in (Lember et al., 2014), through directed public investment, the state can encourage 
private sector ingenuity, driving both market expansion and technological advancements that are 
crucial for addressing environmental issues. Public procurement is instrumental in this regard, with 
public authori�es as significant market players, using their purchasing power to effect change. By 
advoca�ng for sustainable procurement policies, they not only guide market demand toward 
sustainability but also s�mulate the development of energy-efficient solu�ons in the private sector. 
This approach is in harmony with the Direc�ve's updated provisions, demonstra�ng how public en��es 
can leverage their procurement strategies to foster an environment where energy efficiency is not just 
a direc�ve but an integrated prac�ce. 

However, the balance between promo�ng energy efficiency and accommoda�ng other economic and 
poli�cal considera�ons is delicate. Introducing the Direc�ve EED 2023 exemplifies the EU's 
commitment to bridging this balance. It is noteworthy that while regula�on, such as this Direc�ve, can 
act as a remedy to market failures, its design and implementa�on must be carefully considered to 
avoid unintended consequences. This ar�cle aims to delve deeper into the implica�ons of this 
Direc�ve, par�cularly its poten�al to mandate Green Public Procurement (GPP) Criteria through 
sectoral legisla�on and assess its role in addressing the mul�faceted challenges posed by the energy 
efficiency gap. 

Leveraging Public Procurement and Sectoral Legisla�on for EU Sustainability 

The intersec�on of public procurement and environmental sustainability has emerged as a cri�cal 
juncture in the EU's journey towards a greener future. Public procurement, once a mere financial tool, 
has evolved into a strategic lever for driving sustainable market behaviour, aligning with the ambi�ons 
of Sustainable Development Goal (Bleda and Chicot, 2020; Mazzucato, 2020; Westerholm, 2020). The 
EU's Public Procurement Direc�ve (2014/24/EU) underscores this shi�, emphasising the integra�on of 
socio-environmental standards in procurement processes (EP and CEU, 2014). However, the Direc�ve 
falls short in providing a clear, ac�onable framework for harmonising these standards in prac�ce, 
leaving a cri�cal gap that must be bridged to translate policy objec�ves into tangible, sustainable 
outcomes. 

The evolu�on of EU public procurement law, par�cularly Direc�ve 2014/24/EU, reflects a progressive 
stance on leveraging procurement for societal goals, especially sustainability. Landmark cases like 
Concordia Bus Finland (8C-513/99) and Wienstrom (C-448/01 EVN AG) have validated the inclusion of 
environmental criteria in procurement decisions, shaping the Direc�ve's core principles. Ar�cle 18 
establishes a mandate for compliance with environmental, social, and labour laws, while Ar�cles 42, 
43, 56(1), 57(4), 67, 68, 69(3), and 70 provide mechanisms for promo�ng sustainability, transparency, 



and fair compe��on within the procurement process (EP and CEU, 2014). Despite these provisions, 
strict adherence to the subject mater principle may limit the full execu�on of sustainability objec�ves, 
highligh�ng the need for further refinement in the legal framework. 

Green Public Procurement (GPP), a focused arm of sustainable public procurement, has emerged as a 
cri�cal instrument in driving the green agenda and net-zero aspira�ons (Bleda and Chicot, 2020; 
Mazzucato, 2018, 2020, 2023a; Nilsson Lewis et al., 2023). The EU's commitment to GPP has evolved 
from aspira�onal to strategic, with the Commission Communica�on COM (2008) 400 se�ng ambi�ous 
targets for public tenders to comply with GPP criteria (EP and CEU, 2008). However, the adop�on of 
GPP has been tenta�ve and uneven across MS, with less than half of public procurement integra�ng 
GPP criteria as of 2023 (OECD, 2023; Renda et al., 2012; Rosell, 2021). This disparity underscores the 
need for mandatory GPP regula�ons and a shi� from contract-specific considera�ons to a lifecycle 
perspec�ve (Andhov et al., 2020; Caranta, 2023; Janssen and Caranta, 2023; Mar�nez Romera and 
Caranta, 2017; Pouikli, 2021). 

The EU's commitment to a greener, more energy-efficient built environment is anchored in the Energy 
Performance of Buildings Direc�ves (EPBD). The EPBD's evolu�on, from its introduc�on in 2002 to its 
proposed overhaul in 2021 (COM/2021/802), reflects an increasing ambi�on to decarbonise the 
building stock by 2050  (EP and CEU, 2002, 2010, 2018a; European Commission, 2021). Key measures 
include introducing the nearly Zero Energy Buildings (nZEBs) concept, minimum energy performance 
standards (MEPS), and phase-out of fossil fuel boiler subsidies. The European Parliament's March 2023 
amendments to the EPBD proposal further advance MEPS and introduce a Whole Life Carbon (WLC) 
approach for measuring and minimising carbon emissions across all life cycle phases of buildings (EP, 
2023). 

The Energy Efficiency Direc�ve (EED) has also played a pivotal role in promo�ng energy efficiency in 
buildings. Evolving from the Energy Services Direc�ve (ESD), the EED expanded its scope to include 
products, buildings, and services, se�ng binding energy efficiency targets and prescribing policy 
measures to achieve them (EP and CEU, 2006a, 2012, 2018b). Ar�cles 4, 5, 8, 9, and 11 of the EED 
address key aspects of building energy efficiency, including long-term renova�on strategies, the 
exemplary role of the public sector, energy performance contracts, and accurate measurement and 
billing (EP and CEU, 2018b). 

Sector-specific legisla�on, such as the Direc�ve on Clean and Energy-Efficient Road Transport Vehicles 
(2019/1161) and the Batery Direc�ve (2006/66/EC), further support the implementa�on of GPP (EP 
and CEU, 2006b, 2019). The former requires purchasing authori�es to consider life�me energy and 
environmental impacts when procuring road transport vehicles, while the later regulates the 
atributes and disposal mechanisms for bateries. Proposed revisions to the Batery Direc�ve aim to 
introduce strict regula�ons and binding targets for GPP (Halleux, 2023). 

Other legisla�ve regula�ons, such as the Ecodesign for Sustainable Products Regula�on (ESPR) and the 
Construc�on Product Regula�on (CPR), also contribute to the promo�on of sustainable prac�ces 
through public procurement (EP and CEU, 2009, 2011; European Commission, 2022a, 2022b). The 
ESPR, set for publica�on in 2024, aims to enhance environmental accountability throughout product 
life cycles and introduces mandatory GPP criteria (European Commission, 2022a). The CPR, in effect 
since 2011, highlights sustainability, recycling, and reuse in construc�on trade regula�ons, with a 
proposed 2022 revision seeking to reinforce environmental standards in the EU construc�on sector 
(EP and CEU, 2011; European Commission, 2022b). 



As explored in this sec�on, the EU's journey towards leveraging public procurement and sectoral 
legisla�on for sustainability reveals a landscape of progress and challenges. While the evolu�on of 
public procurement into a strategic tool for driving sustainable market behaviour aligns with the EU's 
commitment to Sustainable Development Goal 12, the current legal framework falls short of providing 
a clear, ac�onable pathway for harmonising sustainability standards in prac�ce  (Bleda and Chicot, 
2020; Mazzucato, 2020, 2023a; Westerholm, 2020). The uneven adop�on of GPP across MS 
underscores the limita�ons of the exis�ng approach, which relies heavily on voluntary measures and 
lacks the necessary enforcement mechanisms to ensure widespread implementa�on (Andhov et al., 
2020; Caranta, 2023; Janssen and Caranta, 2023; Mar�nez Romera and Caranta, 2017; OECD, 2023; 
Pouikli, 2021; Renda et al., 2012; Rosell, 2021). 

Recognising these limita�ons, the EU has sought to foster sustainability and environmental criteria 
through sectoral legisla�on, as evidenced by ini�a�ves such as the EPBD, the EED, the Direc�ve on 
Clean and Energy-Efficient Road Transport Vehicles (2019/1161), and the Batery Direc�ve 
(2006/66/EC). By targe�ng specific sectors and introducing mandatory requirements, these direc�ves 
aim to address the shortcomings of the broader public procurement framework and drive tangible 
progress towards sustainability goals. However, the effec�veness of this approach remains constrained 
by the absence of binding targets, enforcement mechanisms, and cross-sectoral coherence. 

In this context, the EED 2023 emerges as a cri�cal case study in understanding how public procurement 
is used to promote sustainability through sectoral legisla�on. As the next chapter will explore, EED 
2023 represents a significant step forward in the EU's efforts to align public procurement with its 
climate neutrality aspira�ons by introducing a more comprehensive and integrated legisla�ve (EP and 
CEU, 2023). By examining the key features of EED 2023, such as the 'Energy Efficiency First' (EE1st) 
principle, ambi�ous energy consump�on reduc�on targets, and the heightened emphasis on GPP, the 
following chapter aims to shed light on the poten�al of targeted sectoral legisla�on to bridge the gap 
between policy objec�ves and tangible outcomes in the pursuit of a more sustainable and energy-
efficient Europe. 

Key Features of Direc�ve 2023/1791 for Energy Efficiency  

The EED 2023 represents a pivotal step in the EU's journey towards greener public procurement and 
closer alignment with its climate neutrality aspira�ons (EP and CEU, 2023). The Direc�ve's emphasis 
on the public sector's role in leading energy efficiency efforts is a defining feature, reposi�oning public 
en��es as pioneers of sustainable prac�ces. 

Ar�cle 3 of EED 2023 underpins the 'Energy Efficiency First' (EE1st) principle with newfound legisla�ve 
rigour, manda�ng its priori�sa�on in energy-related ac�ons by MS. The Direc�ve's dual focus targets 
high-value projects while recognising the cumula�ve impact of smaller ini�a�ves. The inclusion of a 
review system for financial thresholds ensures the Direc�ve's ongoing relevance, while standardised 
cost-benefit methodologies provide a consistent yet flexible evalua�on process. Importantly, EED 2023 
acknowledges the social implica�ons of energy policy, par�cularly regarding energy poverty (Ar�cles 
3 and 8) and equitable applica�on (Ar�cle 3(5)). The designa�on of monitoring en��es and explicit 
repor�ng mandates reinforce the principle's opera�onal integrity and facilitate empirical assessment 
of its enactment efficacy. 

EED 2023 sets ambi�ous targets for energy consump�on reduc�on, with Ar�cle 4 delinea�ng a 
collec�ve reduc�on target of 11.7% in primary and final energy consump�on compared to the PRIMES 
2020 reference scenario. This target is distributed among MS via a calculated formula that considers 
economic, industrial, and environmental factors. Ar�cle 8 complements this by imposing a scalable 



energy savings obliga�on, escala�ng from 0.8% in 2021 to 1.9% by 2030. The Direc�ve emphasises 
transparency and accountability through robust monitoring and repor�ng obliga�ons, demanding 
regular updates to the Na�onal Energy and Climate Plans (NECPs). The Commission's oversight 
func�on, equipped with the authority to propose supplemental measures and adjust contribu�ons, 
ensures that MS adhere to their commitments and that the collec�ve goal remains within reach. The 
Direc�ve's flexibility, encouraging a diversified mix of energy efficiency obliga�on schemes and 
alterna�ve policy measures, respects the diversity of na�onal energy landscapes and champions the 
democra�sa�on of energy conserva�on efforts. 

Ar�cle 5 outlines the framework for reducing the combined energy consump�on of public bodies, 
prescribing a cumula�ve annual reduc�on of at least 1.9% against the 2021 baseline. The public 
sector's significant consump�on, accoun�ng for 5% to 10% of the Union's total final energy 
consump�on (Recital 33), makes targe�ng efficiency in this area both logical and impac�ul. The 
Direc�ve grants MS discre�on to exempt specific sectors and introduces sector-specific ac�ons to 
support the comprehensive reduc�on target. The commitment to transparency is evident in the annual 
repor�ng protocols mandated by Ar�cle 5, crea�ng a basis for ongoing strategic planning by regional 
and local authori�es. 

A cornerstone of EED 2023 is the concept of nearly Zero-Energy Buildings (nZEB), which aligns building 
renova�ons with nZEB standards as part of the overarching Renova�on Wave Strategy (European 
Commission, 2020b). Ar�cle 6 of EED sets forth renova�on obliga�ons for buildings owned or occupied 
by central public bodies, s�pula�ng an annual renova�on rate of at least 3% of the total floor area to 
meet nZEB standards as defined by Ar�cle 9 of Direc�ve 2010/31/EU (EP and CEU, 2010). The 2023 
EED amplifies these requirements, broadening the scope to encompass public buildings that are 
heated and/or cooled and incorpora�ng the progressive zero-emission building (ZEB) standard 
envisioned in the forthcoming recast of the Energy Performance of Buildings Direc�ve (EPBD) (EP, 
2023; EP and CEU, 2023; European Commission, 2021). 

EED 2023 manifests a heightened sense of responsibility toward public procurement as an efficacious 
lever for achieving the EU's energy and climate objec�ves. Ar�cle 7 and Annex IV consolidate the public 
procurement process with energy efficiency and sustainability goals. The Direc�ve priori�ses high 
energy-efficiency performance in public contracts and concessions, removing condi�onali�es related 
to cost-effec�veness and economic feasibility. This non-nego�able commitment to energy efficiency 
resonates with the 'energy efficiency first principle,' highligh�ng an integra�ve policy alignment that 
is both clear and progressive. 

The heightened emphasis on GPP encourages MS to ensure that contrac�ng authori�es consider a 
range of criteria, encompassing wider sustainability, social and environmental factors, and circular 
economy aspects (Ar�cle 7(5)). This holis�c view on public procurement is further reflected in Annex 
IV, which lays down explicit requirements for energy efficiency in public contracts. The Direc�ve 
outlines excep�ons and flexibili�es where energy efficiency obliga�ons may not apply, reflec�ng a 
nuanced understanding of the complex exigencies that governments may face (Ar�cle 7(2)). However, 
these carve-outs might be too open-ended, invi�ng loose interpreta�ons that could dilute the 
Direc�ve's efficacy. 

EED 2023 promotes long-term energy performance contracts, emphasising the assessment of their 
feasibility, especially for service contracts with a significant energy component (Ar�cle 7(3)). This 
approach fosters a longer-term perspec�ve, ensuring that procured solu�ons demonstrate tangible 
energy efficiency in prac�ce. Annex IV casts a spotlight on 'nearly zero-energy level' buildings, 
signalling a significant shi� towards more sustainable infrastructural investments. 



In conclusion, EED 2023 represents a significant step forward in the EU's efforts to align public 
procurement with its climate neutrality aspira�ons. However, a cri�cal analysis of the Direc�ve reveals 
several challenges and areas for improvement that may hinder its effec�veness in driving widespread 
adop�on of energy efficiency measures. While EED 2023 sets ambi�ous targets and introduces 
progressive provisions, such as the 'Energy Efficiency First' (EE1st) principle and the heightened 
emphasis on GPP, the Direc�ve's success is con�ngent upon addressing the iden�fied shortcomings. 
These include economic and technological dispari�es among MS, poten�al sovereignty concerns, 
bureaucra�c complexi�es, ambiguity in key terms, and the risk of inequitable applica�on due to 
exemp�ons and deroga�ons. Moreover, the non-mandatory nature of GPP criteria and the lack of 
stringent enforcement mechanisms emerge as significant barriers to the Direc�ve's efficacy. As the 
following chapter will explore, these challenges underscore the need for a more nuanced and adap�ve 
regulatory framework that can keep pace with the dynamic nature of technology, market demands, 
and the socio-economic landscape of the EU. 

General Observa�ons - Challenges and Poten�al for Improvement in the EED 2023 

The EED 2023 presents an ambi�ous framework for enhancing energy efficiency across the EU, 
par�cularly in the context of public buildings. However, the Direc�ve's effec�veness in addressing the 
complex web of market failures that hinder energy efficiency improvements in this sector is hampered 
by several challenges and areas for poten�al improvement. 

Firstly, the economic and technological dispari�es among MS can stall uniform progress towards 
energy efficiency targets in public buildings, as highlighted in Ar�cles 4 and 8. These dispari�es 
exacerbate the exis�ng market failures, such as informa�on asymmetries and split incen�ves, which 
are more pronounced in countries with limited resources and exper�se (Altwies and Nemet, 2013; 
Gillingham et al., 2009). The Commission's oversight, as delineated in Ar�cle 4, might s�r sovereignty 
concerns, requiring a delicate equilibrium between na�onal independence and EU-wide consistency 
in energy policies for public buildings. 

Secondly, the bureaucra�c complexi�es associated with monitoring and repor�ng (Art. 4 and 7) could 
be par�cularly demanding for smaller MS and public bodies, further impeding their ability to address 
market failures effec�vely. The ambiguity in terms such as "high energy-efficiency performance" (Art. 
7) can lead to inconsistent applica�ons, with the Direc�ve's vagueness risking disparate prac�ces 
across MS. This lack of clarity can perpetuate informa�on asymmetries and hinder the development 
of a harmonised approach to tackling market failures in public buildings (Mazzucato, 2023b; Mazzucato 
and Penna, 2016). 

Thirdly, poten�al inequi�es arise from exemp�ons in Ar�cle 5 and deroga�ons for Cyprus and Malta 
in Ar�cle 8. These provisions may inadvertently create an uneven playing field, allowing some MS to 
con�nue opera�ng with subop�mal energy efficiency levels in their public buildings. This not only 
undermines the EU's overall energy efficiency goals but also fails to address the nega�ve externali�es 
associated with energy use in these buildings ((Diana Ürge-Vorsatz et al., 2012; González-Torres et al., 
2022; Levesque et al., 2021). 

Furthermore, inconsistencies in data quality and repor�ng can impede the effec�veness of monitoring, 
as underpinned by Ar�cles 4, 8, and Annex IV. Accurate and reliable data is essen�al for iden�fying and 
quan�fying the extent of market failures in public buildings, as well as for assessing the impact of policy 
interven�ons (Amaxila�s et al., 2017; Mazzucato, 2020, 2023b). The commitment to current standards 
detailed in Annex IV could inadvertently hinder innova�on, calling for adap�ve mechanisms that match 
the pace of technological progress and address the dynamic nature of market failures. 



The revisions to EED 2023, specifically through Ar�cle 7 and Annex IV, mark a significant legisla�ve 
stride towards embedding energy efficiency within public procurement frameworks. However, the 
uptake of sustainability measures has been slow despite the availability of GPP criteria. The current 
EED 2023 fails to make GPP criteria mandatory, a significant missed opportunity to address the public 
good nature of energy efficiency in public buildings and correct the misalignment of incen�ves 
(McFarlane et al., 2021). Ar�cle 7 and Annex IV do not cover some cri�cal aspects required for 
achieving the EU's climate ambi�ons, par�cularly in targeted industries such as construc�on. The 
requirement for MS and Contract Authori�es (CAs) to contribute 3% towards the renova�on of their 
public buildings annually lacks penal�es for non-compliance, and few MS have achieved this indicator 
(Kurmayer, 2023). This reflects a systemic problem within the Direc�ve—a lack of stringent, 
enforceable criteria that could compel consistent and comprehensive adherence across all CAs and 
effec�vely internalise the environmental externali�es associated with energy use in public buildings 
(González-Torres et al., 2022; Kontokosta et al., 2020a; Levesque et al., 2021). 

The development of GPP criteria for buildings in line with the Level(s) framework and EU Taxonomy 
presents an ideal opportunity to establish mandatory core criteria that encompass not only energy 
efficiency but all aspects of making buildings green (Donatello et al., 2022). However, CAs requiring 
nZEB in technical specifica�ons may pose risks due to a lack of awareness and knowledge about 
checking and tes�ng complex performance standards requirements (Bu�ic, 2023). This highlights the 
persistent informa�on asymmetries and the need for capacity building to enable public authori�es to 
effec�vely harness GPP as a tool for addressing market failures (Altwies and Nemet, 2013; Gillingham 
et al., 2009). The appeal to "make best efforts" in GPP and the voluntary adop�on of "shall" wording 
in Annex IV(c) fall short of mandatory enforcement, reflec�ng a voluntary approach cri�cised by 
academic discourse for its insufficient drive towards widespread adop�on (Sapir et al., 2022). The non-
mandatory status of GPP, alongside the European Commission's cri�que of the Clean Vehicles Direc�ve 
(2018), highlights a systemic issue where voluntary measures lack the impetus to ins�gate widespread 
change (Blažo, 2019) and fail to adequately address the complex market failures that hinder energy 
efficiency improvements in public buildings. 

While the EED 2023 revisions present a progressive framework, their effec�veness in tackling market 
failures in public buildings is hampered by non-mandatory GPP criteria and insufficient enforcement 
provisions. Addressing these gaps by implemen�ng binding regula�ons and clearer guidelines could 
significantly enhance efforts to meet the EU's energy efficiency and climate objec�ves and create a 
more conducive environment for overcoming the persistent market failures in this sector. The 
integra�on of these addi�onal arguments reveals the need for nuanced regula�ons that acknowledge 
the dynamic nature of technology, market demands, and the socio-economic landscape of the EU, as 
well as the complex interplay of market failures that obstruct the realisa�on of energy efficiency 
poten�al in public buildings. 

Conclusion 

The Direc�ve 2023/1791 EED represents a significant milestone in the EU's efforts to align public 
procurement with its climate neutrality objec�ves and promote energy efficiency in public buildings. 
The Direc�ve's ambi�ous energy consump�on reduc�on targets, emphasis on the public sector's 
leadership role, and introduc�on of the 'Energy Efficiency First' principle demonstrate a clear 
commitment to leveraging public procurement as a strategic tool for driving sustainability. 

However, a cri�cal examina�on of the Direc�ve reveals that it falls short of fully capitalizing on the 
opportunity to mandate GPP criteria through sectoral legisla�on. While the Direc�ve marks a step 
closer to this goal by introducing progressive provisions and emphasizing the importance of 



considering sustainability factors in public contracts, its effec�veness is hampered by the non-
mandatory nature of GPP criteria and the lack of stringent enforcement mechanisms. 

The absence of binding targets and penal�es for non-compliance, coupled with the poten�al for loose 
interpreta�ons of key terms and the risk of inequitable applica�on due to exemp�ons and deroga�ons, 
underscores the limita�ons of the Direc�ve in ensuring widespread adop�on of GPP prac�ces. These 
shortcomings perpetuate the persistent market failures that hinder energy efficiency improvements in 
public buildings, such as informa�on asymmetries, split incen�ves, and the undervalua�on of 
environmental externali�es. 

To truly seize the opportunity presented by public procurement as a driver of sustainability, the EU 
must move beyond voluntary measures and establish a more robust and enforceable framework for 
GPP. This requires the introduc�on of mandatory core criteria that encompass all aspects of making 
buildings green, as well as the development of clear guidelines and support mechanisms to facilitate 
compliance and capacity building among MS. 

Furthermore, the Direc�ve's effec�veness in promo�ng energy efficiency in public buildings is 
con�ngent upon addressing the economic and technological dispari�es among MS, ensuring accurate 
and reliable data for monitoring and evalua�on, and fostering a regulatory environment that keeps 
pace with the dynamic nature of technology and market demands. 

In light of these challenges, Direc�ve 2023/1791 EED represents a step closer to leveraging public 
procurement for sustainability, but it falls short of being a transforma�ve opportunity for manda�ng 
GPP criteria through sectoral legisla�on. To fully realize the poten�al of public procurement in driving 
the EU's climate neutrality goals, policymakers must build upon the Direc�ve's progressive provisions 
and address its limita�ons through the introduc�on of binding targets, stringent enforcement 
mechanisms, and a more adap�ve and evidence-based regulatory framework. 

As the EU con�nues to navigate the path towards a greener and more sustainable future, the ongoing 
evalua�on and refinement of policies like Direc�ve 2023/1791 EED will be crucial. By fostering a robust 
dialogue between policymakers, academics, and industry stakeholders, and priori�zing the 
development of a comprehensive and enforceable GPP framework, the EU can capitalize on the 
opportunity presented by public procurement to drive transforma�ve change in the energy efficiency 
of public buildings and beyond. 
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